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RECOMMVENDED CORDER

Pursuant to notice, this matter was heard on Decenber 3, 4,
8, 9, and 10, 1998, in Tallahassee, Florida, and on Decenber 15
and 16, 1998, in Freeport, Florida, by Donald R Al exander, the
assigned Adm ni strative Law Judge of the Division of
Adm ni strative Hearings.
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For Respondent: Kenneth G CQCertel, Esquire
(WRP, Inc.) Segundo J. Fernandez, Esquire
Post O fice Box 1110
Tal | ahassee, Florida 32302-1110

STATEMENT OF THE | SSUE

The issue is whether WRP, Inc.'s application for an
| ndi vi dual Water Use Permit to construct five 24-inch dianeter
wells in Walton County, Florida, and to withdraw an average of
4.84 mllion gallons per day for twenty years, should be issued,
as proposed by the agency on June 5, 1998.

PRELI M NARY STATEMENT

This case began on June 5, 1998, when Respondent, Nort hwest
Fl ori da Water Managenent District, issued its Notice of Proposed
Agency Action in which it advised Respondent, WRP, Inc., that its
application for an individual water use permt had been approved.
Thereafter, Petitioners, Cty of Freeport, Cty of DeFuni ak
Springs, Walton County, and Florida Conmmunity Services
Cor poration of Walton County, filed a Petition for Forma
Adm ni strative Hearing requesting an opportunity to contest the
i ssuance of the permt. The matter was referred by the agency to
the Division of Adm nistrative Hearings on June 30, 1998, with a
request that an Admi nistrative Law Judge conduct a forma
heari ng.

By Notice of Hearing dated July 30, 1998, a final hearing

was schedul ed on December 2-4, 8-10, and 15-17, 1998, in VWalton



County, Florida. At the request of the parties, the first
portion of the hearing was conducted in Tallahassee, Florida.
Conti nued hearings were held in Freeport, Florida, on Decenber 15
and 16, 1998.

At final hearing, Petitioners presented the testinony of
Dewey L. WIson, CGeneral Manager of Florida Comrunity Services
Corporation of Walton County; Ronnie E. Bell, Walton County
Adm ni strative Supervisor; Mchael G Stanley, Cty Mnager of
the Gty of DeFuniak Springs; Mckey Marse, Mayor of the Gty of
Freeport; Charles Drake, a geol ogi st and accepted as an expert in
hydr ogeol ogy, groundwater nodeling, water well construction, and
consunptive use regulation; and Gerald C. Hartnman, a professional
engi neer and accepted as an expert in water resource engineering.
Al so, Petitioners offered Exhibits 1-3, 15, 20, 22a, 23a, 24a,

25, 35, 36, 43, 43a, 44, 45, 99, 104, and 105. Al exhibits were
received in evidence. WRP, Inc., presented the testinony of
Peter E. DeBogory, General Manager of South Walton Utility
Conpany, Inc., and Secretary of WRP, Inc., and accepted as an
expert in utility operations and drinking water supplies; Eric T.
Smth, General Manager of Destin Water Users, Inc.; Edward T.
McMat h, Jr., a professional engineer and accepted as an expert in
civil and environnental engineering; Mark Minone, project
manager for groundwater work with Canp, Dressler and McKee and
accepted as an expert in groundwater nodeling; Janes W

McCartney, Vice-President of Baskerville-Donovan, Inc., and



accepted as an expert in water supply planning; Dr. Thomas M
M ssinmer, a professional geologist and accepted as an expert in
hydr ogeol ogy, reverse osnosis, geol ogy, groundwater nodeling, and
t he devel opnent of water supplies; and Laura Ann Koon, a
pr of essi onal engi neer and accepted as an expert in civil and
envi ronment al engineering. Also, WRP, Inc., offered WRP Exhibits
1- 33, 35-37, 39-44, 46, 47, 52, 53, 56, 58-62, 64-67, 74-76, 78,
79, 81-86, 89, 101-103, 106, 107, 109, 111, 114-116, 118, 119,
124, 129, and 133. Al exhibits were received in evidence. The
Nort hwest Fl ori da Water Management District presented the
testi nony of Fernando Reci o, Deputy Executive D rector and
accepted as an expert in consunptive use regulation; \Wallace GQuy
Gowens, Chief of the Bureau of G oundwater Regul ation and
accepted as an expert in the area of consunptive use permt
regul ation; and Thomas R Pratt, Chief of the Bureau of
G oundwat er and accepted as an expert in hydrogeol ogy, geol ogy,
and groundwater nodeling. Also, it offered District Exhibits 1-
15. Al exhibits were received in evidence. Finally, the
foll ow ng nmenbers of the public offered testinony at the
conclusion of the hearing: Gary Billingsly; J. W Hollington;
James H Craig; John Crawford; Jean Arrant; Huron L. Crosby; and
WlliamL. MLean.

The Transcript of the hearing (fourteen volunes) was filed
on February 18, 1999. By agreenent of the parties, the time for

filing Proposed Findings of Fact and Concl usi ons of Law was



extended to March 26, 1999. The sane were tinely filed by al
parties, and they have been considered in the preparation of this
Recommended Order.

Finally, on March 30, 1999, WRP, Inc., filed a Mdtion for
the Award of Costs and Attorney's Fees under Sections 120.595(1)
and 120.569(2)(e), Florida Statutes. A Mtion to Strike and a
reply to the notion were filed by Petitioners on April 12 and 19,
1999, respectively.

FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of
fact are determ ned:

A. The Parties

1. Respondent, Northwest Florida Water Managenent District
(District), is an independent special district of the State of
Florida created pursuant to Section 373.069, Florida Statutes.
The District is charged with regul ating consunptive uses of water
in a sixteen-county area in Northwest Florida, including all of
Wal ton and Ckal oosa Counti es.

2. Respondent, WRP, Inc. (WRP), is a not-for-profit Florida
corporation with its headquarters in Walton County, Florida. It
is jointly owned by Destin Water Users, Inc. (DW) and South
Walton Utility Conpany, Inc. (SWJC). Both DWJ and SWJC are not -
for-profit Florida corporations that own and operate water supply
systens (with thirteen operating wells) in and around the

sout hern portions of Okal oosa and Walton Counties. Established



in 1995, WRP was originally organized as a partnership nade up of
DWJ, SWJC, and Petitioner, Florida Community Services Corporation
of Walton County, d/b/a Regional Uilities of Walton County (RU)
This partnership was established for the purpose of cooperating
in the devel opnent of an alternate water supply for the
utilities' service areas. Thereafter, the partnership was

di ssolved, which led to the establishnment of WRP. RU is no

| onger a part of this organization.

3. Petitioner, City of DeFuniak Springs, is a nunicipal
corporation in Walton County, Florida. The city owns and
operates its own public water supply system At the present
time, it serves approximately 15, 200 persons who reside both
i nside and outside the corporate limts of the city.

4. Petitioner, Cty of Freeport, is a nunicipal corporation
in WAlton County, Florida, and owns and operates its own public
water supply utility.

5. RUIiIs a not-for-profit Florida corporation which,
pursuant to a | ease, operates a public water supply systemin the
coastal area of Walton County under a permt issued by the
District. It presently serves around 500 custoners representing
a population of 17,000. A portion of its water supply is also
obtained fromthe Cty of Freeport.

6. Petitioner, Walton County (County), is a political
subdi vision of the State of Florida pursuant to Article 8,

Section 1 of the Florida Constitution. The County owns the | and



and facilities used by RUfor its public water supply system
However, under a | ease agreenment between those parties, RU
operates the system |In addition, the County al so owns a smal
well recently constructed near the Rock Hill area.

B. Historical Background of the Area's Water Supply

7. The District's overall responsibility in the consunptive
use programis to provide for all citizens the sustainability of
the water resources of Northwest Florida. It also seeks to
all ocate the resource in a manner that is reasonable and
beneficial, that is in the public interest, and that will not
interfere with the use associated with other existing |egal
users. This is often referred to as the three prong test.

8. Gound water is neasured by the location of its
potentionetric surface in relation to sea level. The
potentionetric surface is the level to which water will rise in a
tightly cased well. In portions of coastal Okal oosa and Walton
Counties, the potentionetric surface of the Floridan Aquifer is
bel ow sea level. At one coastal |ocation the surface is at 110
feet bel ow sea | evel as conpared to elevations of nore than 200
feet above sea level in the northern portions of those counties.

9. When the potentionetric surface is below sea level it is
call ed a cone of depression. As shown on District Exhibit 1, the
cone of depression in the coastal area of Okal oosa and WAl ton

Counties has grown from 1974 to 1995.



10. The decline of these water levels in the coastal areas
is further supported by the hydrographs found on the District's
Exhibit 2 entitled Floridan Aquifer System Water Level Trends.
These hydrographs docunent the reduction in the potentionetric
surface over tinme. O particular significance are the
hydr ographs of the "COkal oosa School Board" well which show the
potentionmetric surface to be 60 feet above sea level in the late
1930's when it was constructed and to be approxinately 110 feet
bel ow sea |l evel in 1996

11. As early as 1982, the District recognized a threat to
t he conti nued exi stence of a |long-term sustainable water supply
for the coastal regions of Walton and Okal oosa Counti es.
Significantly, the punping of water fromthe Floridan Aquifer in
this coastal region has caused a degradation to the aquifer and
the water resources. As a result, the District began taking
affirmati ve steps to protect the water resources in the coastal
area of Walton and Ckal oosa Counti es.

12. In 1982, the District undertook a regional water supply
devel opnment plan entitled 1982 Regi onal Water Supply Devel opnent
Plan (the 1982 Plan). The 1982 Pl an assessed the sustainability
of water resources in the coastal region of Ckal oosa and WAl ton
Counties, estimated the Floridan Aquifer's water supply
capabilities in relation to expected | ong-term water demand, and
addressed the need to find an alternative |ong-termwater supply

for these coastal regions. The 1982 Plan al so di scussed



strategies for alternate water resource devel opnent including
inland well fields, desalinization, conservation neasures, and
use of surface water fromthe Choctawhatchee River

13. In 1988, the District devel oped an addendumto the 1982
Pl an, known as the 1988 Pl an, which addressed simlar issues. In
particular, the 1988 Plan further enphasized the need for the
coastal water utilities of DWJ, SWJC, and RU to use inland well
fields and/or desalinization as potential alternatives for the
| ong-term water supply needs of the area. The 1988 Pl an
elimnated surface water fromthe Choctawhatchee River as a
potential alternate source for the long-termwater supply needs
of the area because it was not technically, economcally, and
environmental ly feasible. The thrust of these two studies is to
encour age novenent of w thdrawals away from coastal areas.

14. In 1989, the District inplenented Rul e 40A-2. 801,
Fl ori da Adm nistrative Code, which authorizes the declaration of
areas of the District as "water resource caution areas." In that
sane year the District adopted Rul e 40A-2.802(1), Florida
Adm ni strative Code, which designates the coastal area of Walton
and Ckal oosa Counties as a water resource caution area. This
desi gnation neans that the water resources of the coastal area
are limted and will not be sufficient to neet the water needs of
the area within a period of twenty years. 1In addition, the rule
prohi bits non-potable uses of the Floridan Aquifer as against the

public interest.



15. Since 1989, the District has worked wwth DW, SWJC, and
ot her coastal water supply utilities to expedite the devel opnent
of alternate water sources and inplenent water conservation
measures. I n Ckal oosa County, the District has placed
[imtations on the dianeters of wells and the anount of water
that can be withdrawn from coastal wells.

16. To pronote conservation of water, the District has
i nposed stricter requirenents for the reuse of wastewater;
pronoted the adoption by coastal utilities of inverted rate
structures; required that utilities inplenment retrofit prograns
to replace old water fixtures with nore efficient water-saving
devices; required that utilities account for |osses due to system
| eakage; required that utilities provide for education prograns
and public service announcenents on the need to conserve water;
and encouraged utilities to seek adoption of water efficiency
| andscape and irrigation ordi nance by the appropriate |ocal
gover nnents.

17. The neasures taken by the District are intended to
address the harnful inpacts to the Floridan Aquifer caused by
i ncreasi ng coastal water withdrawals. Because the District has
determ ned that the water resources are limted, the District has
mandated that alternative water supplies nust be identified and
devel oped in order to provide for a sustainable and |ong-term
source of potable water in the coastal areas of Ckal oosa and

VWal t on Counti es.
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18. There is no evidence to refute the District's concerns
regardi ng the inpact of continued coastal w thdrawal and the need
to find an alternative source of potable water to neet the
region's long term demands.

19. Based on the evidence, it is clear that coastal
wi t hdrawal s of ground water cannot continue and that an alternate
source of water nust be found to neet the |ong-termwater demands
of the coastal areas of Walton and Okal oosa Counti es.

C. The Application

20. In July 1996, WRP submtted a Consunptive Use Permt
Application (CUPA) for the withdrawal of water from an inland
wellfield in Walton County. The CUPA requested a maxi mum
withdrawal of 7.2 mllion gallons of water per day (ngd) fromtwo
production wells with additional wells to be constructed on an as
needed basis. The original application placed the wells al ong
Hi ghway 20 in the vicinity of the Gty of Freeport, or sone
twenty mles north of its present wellfields. This |ocation
concerned the District because of its proximty to the
Choct awhat chee Bay and the saltwater/freshwater interface.

21. In response to the District's concerns, WRP rel ocated
the proposed wellfield farther north and inland to a 4,900 acre
site approximately five mles north of the Gty of Freeport,
known as the Rock Hill site. Under the proposed permt, WRP nay
wi t hdraw an average of 4.84 ngd fromthe Floridan Aquifer from

five 24-inch dianeter wells. Al withdrawal s of water are
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aut hori zed solely for public supply use. The proposed permt
al so authorizes a conbined nonthly withdrawal limt of
150, 040, 000 gallons. The permt is issued for a twenty-year
period and has an expiration date of June 26, 2018.

22. The proposed permt contains nunmerous conditions to
i ssuance. They are primarily intended to inplenent water
conservation and efficiency neasures as well as nonitor and
mtigate any inpacts to the Floridan Aquifer and existing |egal
users caused by the permtted water w thdrawal s.

D. Conpliance with Permtting Standards

23. The District's overall responsibility in the
consunptive use programis to provide for the sustainability of
the water resources of Northwest Florida. 1In allocating water
resources, the District seeks to do so in a manner that is
reasonabl e and beneficial, that is in the public interest, and
that will not interfere with the use associated with other
existing |l egal users. WRP's conpliance with these broad

standards will be discussed in detail bel ow

| . Reasonabl e and Beneficial Use of the Water

24. In determ ning whether a water use is reasonable and
beneficial, the District nust consider the criteria set forth in

Rul e 62-40.410(2)(a)-(r), Florida Adm nistrative Code.
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a. Quantity of Water Requested [62-40.410(2)(a)]

25. Inits original application, WRP requested w thdrawal s
of 7.2 mgd. Because of the District's concern that the anmount of
wi t hdrawal s and projected annual rate of growh were too great,
the permtted anount has been revised dowmmward to 4.84 ngd. This
gquantity is not excessive, and the actual punping under the
permt will be less than the anmount nodel ed for eval uation of
i npacts.

b. Denonstrated Need [62-40.410.(2)(b)]

26. The current water source for both DAW and SWUC i s
coastal Walton and Ckal oosa Counties. That source is
insufficient for future needs, and the demand pl aced on that
resource should be reduced.

27. As noted above, the need for coastal areas to devel op
an alternative wellfield was recogni zed by the District as early
as 1982. This finding was reconfirmed in a District study
conpleted in 1988. The record supports a finding that WRP has
shown a denonstrated need for the alternative site.

c. Suitability and Value of Use [62-40.410(2)(c) and (d)]

28. WRP is requesting a withdrawal of water for public
supply. This type of use within the Rock H Il area is a suitable
use of that resource. Also, the Rock H|ll area has |ong been
identified as a good location for an inland wellfield.

29. The suitability of the use to the source of water is

denonstrated by the high quality of the raw water which can be
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easily treated for potable drinking water. The purpose is for
donmestic consunption, which is the highest use. The proposed
wellfield is the closest available inland groundwater source with
m ni mal i npact.

30. In ternms of value, WRP is proposing to w thdraw water
fromthe Floridan Aquifer to provide the public with drinking
water. The provision of a long-term reliable source of water is
a high value. It also helps to sustain the resource in coastal
Ckal oosa and Walton Counties by reducing future demands on the
sour ce.

d. The Extent and Anpbunt of Harm Caused [62-40.410(2)(e)]

31. The evidence establishes that neither the resource nor
the existing legal users will be harmed by the proposed activity.
Har m woul d occur, for exanple, when a donestic user would be
permanent|ly denied water as a result of a proposed punping
activity. Although this condition should not occur, the permt
contains conditions to mtigate this event.

32. WRP conducted a test well program and extensive
groundwat er nodeling at its proposed wellfield to establish the
drawdown curve that would exist in the Floridan Aquifer. The
extent and anount of harm caused is not significant, and WRP has
denonstrated that there wll be no significant environnental
i npact or inpact to other users. There will not be any drawdown
inpacts in the surficial aquifer, nor should there be any

di scernible inpact on the Floridan Aquifer. Drawdowns as a
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result of WRP punping in the potentionetric surface in the
Freeport area are expected to be two feet in the year 2005, and
around five feet in the year 2018. These are not consi dered
significant drawdowns for a public supply well.

33. Under the proposed permt, WRP will be required to
mtigate any inpacts attributable to its w thdrawal that
interfere with donmestic users in the vicinity of the wellfield.
Any problenms encountered in donestic wells in the area can be
remedi ed by adding a I ength of pipe, or lowering the punps in the
wel | s.

34. The water resource will not be significantly inpacted
by saltwater intrusion as a result of the proposed use. The
greatest part of the advance of the saltwater wedge is due to the
City of Freeport's own punping; WRP's contribution to the advance
is mnimal. This is because the City of Freeport is closer to
the coast. Any inpacts on wells within the Gty of Freeport from
chlorides will be the result of their own punping, and not that
of WRP's proposed punpi ng.

e. Mtigation of Harm|[62-40.410(2)(f)]

35. The District does not anticipate that any harmto other
| egal users will occur. Even assum ng arguendo that sonme harm
m ght occur, there are two conditions in the permt that can be
i nvoked to ensure that the issues are addressed. Standard
Condition 11 entitles the District to curtail permtted

w thdrawal rates if such w thdrawal causes significant adverse
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i npacts on existing |legal uses of water, or adjacent use, while
Special Condition 17 requires that WRP mtigate any inpacts to
existing legal users if such interference should occur. The
District envisions the latter condition to be inplenented through
a tel ephone hotline and arrangenents with a water well contractor
to renedy any adverse i npact.

36. To the extent that any harmto area donestic wells may
occur, WRP has agreed to correct any individual adverse inpacts
by either |owering the punp, deepening the well, replacing the
wel |, or whatever may be necessary. This is consistent with
Special Condition 17, which requires that WRP mitigate inpacts
attributable to its wthdrawal which interfere with users of
water in the vicinity of their wellfield. Finally, the proposed
permt has a system of checks and bal ances by which the District
can | ook at actual water uses over tinme and adjust themwhile
still providing for coastal reductions.

f. Inpacts on Oher Lands [62-40.410(2)(q)]

37. Al though WRP purchased approximately five thousand
acres on which to site its wellfield, not all of the property is
necessary to run the wellfield. The parcel was purchased so that
any adverse effects fromthe punping would not affect |andowners,
and the majority of the drawdown would be confined to the
pur chased property.

38. The test well program conducted at the renote

wel | field, and the nodeling conducted by WRP Wt ness Mai none,
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establish that the greatest inpacts will be on | ands owned and
controlled by WRP

g. Method and Efficiency of Use [62-40.410(2)(h)]

39. The nethod and efficiency of use by WRP i s denonstrated
by its utilization of water conservation neasures to ensure that
efficiency is maxim zed throughout the system The use of ground
water fromthe inland wellfield is an efficient method of
provi di ng potable water for public supply.

h. Water Conservation Measures [62-40.410(2)(i)]

40. The District has mandated that certain conservation
steps be taken to protect the resource in the Okal oosa and Wal ton
County area. This is consistent with the District's efforts to
require inplenmentation of conservation nmeasures by coastal water
supply utilities. Reuse of treated wastewater has been
encouraged, and it is used to irrigate golf courses and private
| andscapes. Also, the District is requiring DAW and SWJP to
account for and correct water |osses, and to undertake retrofit
prograns anong homeowners and comrerci al establishnments to
install water-saving devices and ot her types of efficiency
nmeasur es.

41. Except on rare occasions, all DW treated effluent is
used for irrigation. Indeed, DA is currently achieving a
100 percent reuse rate. Reuse water currently supplied to

custoners of DWJ is not available for aquifer storage.
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42. As part of a general conservation effort, DW has
repl aced al nost 6,000 water neters in the last five years. The
City of Destin, which is within DAW s service area, has
di stributed | ow usage shower heads, and it has inplenented a | ow
vol une toilet ordinance which requires these types of fixtures in
all new construction. Currently, DW has a 12 percent water | oss
and is attenpting to neet the District's recommended goal of
10 percent.

43. SWJUC has various progranms in place to conserve potable
water. The conservation nethods include an inverted bl ock
structure, reuse, and public education. Currently, SWIC provides
reuse irrigation water to golf courses and a subdi vi sion.

44. The evidence supports a finding that the water use
proposed by WRP will not be wasteful. Conditions 3 through 12 in
the permt require WRP to inplenent a conprehensive series of
wat er conservation and efficiency nmeasures. Wthout the new
wellfield, it would be inpossible to conserve a sufficient anount
of water to be able to provide for the future needs of the
citizens to be served by WRP.

45. The District wll require WRP to conply with a
conprehensi ve water conservation and efficiency program The
conservation and efficiency programincludes inplenentation of a
retrofit program reduction of unaccounted for |osses to |ess
than ten percent, five-year audits, |andscape ordi nhances, and

irrigation ordinances.
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i. Feasibility of Gther Sources [62-40.410(2)(j)]

46. The District has identified no avail able surface water
body from which WRP could neet its anticipated demands. |In 1988,
t he Choct awhat chee River was determ ned not to be a feasible
source. Additionally, the Sand and G avel Aquifer is not
suitable for a large, public supply utility to access. In 1982,
Eglin Air Force Base (Eglin) was projected to be a |location for
regional wellfields. The 1988 Pl an, however, renoved Eglin as a
possi bl e solution for long-termwater supply problens due to
Eglin's decision not to allow wells on the reservation.

47. SWJC, DWJ, and WRP all produced water masterplans in
order to identify options available to address the additional
wat er supply needs in the area. Upon its formation, WRP
undert ook an investigation to determ ne whet her additional water
supplies could be provided best by a renote wellfield or by a
reverse osnosis (RO plant. The study was undertaken because the
the avail able water supply clearly would be insufficient and
ot her options should be considered. After being forned, WRP
i mredi ately purchased options fromthe Chanpi on Paper Conpany for
six well sites along H ghway 20.

48. At considerabl e expense, WRP investigated the RO
alternative as a water supply source along with other alternative
sources such as reclainmed water, stormwater, brackish water, and
saltwater. WRP constructed a ROtest well to evaluate that

option. The test well extended into the Lower Floridan Aquifer
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since that aquifer was considered as a possible source of
bracki sh water from whi ch potabl e water could be produced. The
District provided a $30,000 grant toward the RO eval uation, and
it also provided technical assistance and gui dance to ensure that
WRP obt ai ned the type of data that the D strict desired.

49. Assunptions nmade in evaluating the cost of the RO
option were designed to predict the | owest possible construction
and operating costs. Also, a nunber of problens were identified
with the RO process. These included |long-termwater quality,
contam nation, and di sposal of the waste (reject water) produced.
These concerns are addressed separately bel ow.

50. The potential for long-termchange in water quality is
the nost inportant factor in evaluating the feasibility of the RO
option. WRP's test well showed chlorides at 1,800 parts per
mllion; 200 feet below that, the test well was half seawater;
and at another 200 feet below, the test well was full of
seawater. These results indicated that saltwater upconing was a
severe concern. The data strongly indicated that water quality
woul d not remain constant for very long in the RO well.

51. An analysis made by WRP estimated that saltwater
upconi ng woul d occur in less than a year and probably within a
matter of nmonths. The analysis considered only vertical novenent
for upconing within the ROtest well, and it did not consider the
effects of horizontal novenent. These assunptions produce the

nost reliable result possible.
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52. The possibility of lateral novenent is an additional
risk to the water quality in the ROtest well. Together with the
potential for upconing shown in the study conducted by WRP, a
great amount of uncertainty existed in the raw water source in
terms of long-termstability and water quality.

53. If seawater occurred within the aquifer at sonme cl ose
proximty to the ROtest well, then ultimately the whol e system
coul d convert from brackish water to a seawater system This
woul d change the entire economcs of the treatnent process and
pl ant design, and it would dimnish WRP's ability to obtain a
concentrate disposal permt. Wthout sone certainty as to the
quality of water over tinme, ROis not a viable alternative.

54. The data sunmarized in WRP's report denonstrates that
copper values in excess of 2.9 mcrograns per liter (ncg/l) were
present in the water withdrawmm fromthe well. Sanples taken
directly fromthe Lower Floridan Aquifer using the Packard Stem
Test indicated that the copper cane fromthe aquifer formation.
The established water quality standard for copper in Cass |
waters is 2.9 ncg/l. As noted above, this standard woul d be
vi ol at ed.

55. The concentrate or reject water fromthe RO process
utilizing the subject source would be expected to contain five
times the copper concentration of the raw water. In addition to
this concern, gross al pha, Radium 226, and Radi um 228 were al so

present in grab sanples and constituted another potential
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problem These types of contam nation render the RO option
unf easi bl e because of problens with disposal of the concentrate
or reject water.
56. A RO option necessarily includes a brine disposal
el ement. The disposal would be in the formof a reject stream
t hat woul d be continuously discharged fromthe RO facility while

in operation. The concentrate fromthe RO process is classified

as an industrial waste. In Florida, the nethod for disposal for
the reject water includes deep well injection and surface water
di sposal. However, the deep well injection of reject concentrate

is not feasible for the RO well because the Lower Floridan
Aqui fer has no internal confinenent between the zone of
wi t hdrawal and a proposed zone of injection. Mreover, there is
no zone in Northwest Florida sufficient to be used for this type
of injection in these vol unes.

57. The only other remai ning option would be surface water
di scharge which requires a National Pollutant D scharge

Eli mnation Systempermt. Any surface water discharge with

respect to ROwuld be to Cass Il waters, which would be far
nore difficult to permt than a Cass Il water, where such
di scharges have normally occurred. In addition, because of the

hi gh | evel of copper in the reject concentrate, it would be
extrenely difficult to receive a m xing zone for copper at the

ext ended concentrati ons.
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58. Since 1982, the District has recommended that an inland
wel l field be developed in the area north of the City of Freeport.
An inland wellfield is a nore reliable source of water with a
greater amount of certainty, can be permtted within a reasonabl e
period of tinme, and is | ess expensive. WRP's proposal for a
remote, inland well in the Rock Hill area is consistent with
t hese goal s.

]. Present and Projected Demand for Water [62-40.410(2) (k)]

59. The District relied upon two studies to reach the
conclusion that the average growh rate for water would be three
percent per year in WRP's service area. This contrasts with
WRP's projection that a five percent growh rate would be nore
accurate. Due to the high degree of uncertainty in the area of
growt h and water demand, the District has provided a nmechanismto
deal with underesti mated growth which includes periodic review of
the wi thdrawal amounts by the District and correspondi ng
adjustnents, if necessary. It is clear that the supply of water
is adequate to provide water for WRP as well as other users in
t he area.

k. Long-TermYield Avail able fromthe Source of Water and
Water Quality Degradation [62-40.410(2)(1) and (m]

60. Sufficient water resources exist in the Rock H Il area
to nmeet projected water denmands through the year 2018. No i npact
to the surficial aquifer is expected, while only m ninmal inpact
to nearby surface water is projected to occur. The novenent of

the saltwater wedge is not a factor.
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61. For sonme fifteen years, the District has taken steps to
nmoni tor and reduce coastal well withdrawals. More recently, it
directed its staff to notify all existing non-potable users of
the Floridan Aquifer that at the tine of permt renewal, they may
be required to find alternate sources. Starting two years ago, a
nunber of these permts canme up for renewal. 1In sone cases, the
applicants were given approximately two years to elimnate the
Fl oridan Aquifer wthdrawals, find an alternate source, and plug
their wells.

62. The potential for water quality degradation is
eval uated t hrough conputer nodeling. A nodeling plan is a
docunent that describes the approach that a nodeler is going to
use to build a nodel. It specifies the various conponents of the
nmodel , battery conditions, nodeling techniques, nodel domain, and
t he nodel er's conceptualization of the stratigraphy.

63. WRP's nodel denonstrates a | ack of degradation of the
wat er resources. The nodeling of the saltwater wedge indicates
that the wells in the Freeport area wll not be threatened.

There will be negligible inpacts to base stream and river flow
and no inpact to surface wetlands. Based on the present and
proj ected demand for the source of water, no significant inpact
to the environment or to existing users will occur. To the
extent water quality degradation m ght occur, it will cause a
m ni mal anount of change in the position of the diffused

chlorides in the coastal zone. The predicted inpacts to water
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quality take into consideration the coastal reductions which wll
[imt punping of the coastal wells and switch withdrawals to the
alternate inland source.

| . Proposed Flood Damage [62-40.410(2)(n)]

64. There is no indication that WRP's proposed w t hdr awal
activity will cause any flood damage. The proposed use will not
cause or contribute to flood damage due to its negligible affect
on surface waters.

m Significant Inducenent of Saltwater Intrusion
[ 62-40.410(2)(0)]

65. WRP's coastal saltwater intrusion nodel used worst case
conditions when estimating the novenent of the saltwater wedge.
| ndeed, the saltwater intrusion was conputed so conservatively
that the existing coastal wells were nodel ed punpi ng sal twater
instead of the actual freshwater that they currently punp.

66. The novenent of the saltwater wedge is not projected to

be dramatic over the next 50 years. The |location of the

saltwater wedge in the year 2050 would still be 600 feet bel ow
sea |l evel. The wedge does not approach, nor would it threaten,
the Gty of Freeport's wells. 1In fact, any potential risk of

saltwater contam nation in Freeport's wells is due to that Gty's
current punping rates.

n. The Amount of Water VWhich Can be Wt hdrawn
[ 62-40.410(2) (p)]

67. The amount of water w thdrawn by WRP will have no

significant inpact on the resource. This finding is supported by
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a WRP groundwat er nodeling study. The inpacts of the wellfield
on the potentionetric surface do not go bel ow sea level. There
will be no drawmdown inpact in the surficial aquifer or any

di scernabl e i npact on the Floridan Aquifer.

0. Adverse Effect on Public Health [62-40.410(2)(q)]

68. No potential adverse effects on public health have been
identified in the instant case, and there is no indication that
WRP's withdrawal s woul d affect public health. The resource is a
hi gh-quality use and would provide the public with a high-quality
source of water for drinking purposes.

p. Significant Effects on Natural Systens [62-40.410(2)(r)]

69. The evidence established that there will be no inpacts
to surface wetlands and very mninmal inpacts to base stream fl ow
Base flow is the constant flow from groundwater into surrounding
waters. Any reduction in the flow of groundwater to the
Choct awhat chee River as a result of WRP punping is negliagible.
Slight inpacts were observed in the base flow of streans close to
the proposed wellfield site. Inpacts on the surface water are
also mnimal. R parian wetlands woul d be unaffected by the water
| evel decline that was sinulated as a result of WRP punpi ng.
Finally, any inpacts associated with the construction of the
transm ssion pipeline fromthe inland wellfield are tenporary in

nature and extend only through the period of construction.
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1. Consistent with the Public |Interest

70. The evidence denonstrates that the use of the water by
WRP, as well as the water use reduction allocation, is consistent
with the public interest. WRP is proposing to wthdraw water
fromthe Floridan Aquifer in the Rock H Il area to provide
citizens with drinking water. The purpose of donestic
consunption is the highest and best use of a water resource. The
public interest is served through the proposed reduction in
coastal groundwater w thdrawals contained in the WRP permt.
Reduction in the withdrawals fromthe coastal areas has been a
|l ong-termgoal of the District in order to protect water
resources in the area.

71. WRP's proposed use is also consistent with the public
interest in that the use will not affect natural systens in the
area. Simlarly, the use proposed by WRP is consistent with
regi onal water supply planning needs. Finally, the proposed use
is consistent with the conprehensive planning goals of Wlton
County as expressed in its Evaluation and Apprai sal Report (EAR)
The EAR commends WRP's efforts to fully analyze the alternative
sources and its selection of the Rock H Il area on which to site
a renote wellfield.

I11. Non-Interference with Existing Legal Users

72. WRP purchased 5,000 acres on which to site its

wellfield so that punping fromthe well sites would not adversely
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af fect adjacent |andowners, and the majority of the drawdown
woul d basically be confined to the property.

73. Pertinent District rules only require that an applicant
consi der existing |l egal uses of water. However, WRP consi dered
all existing |legal uses of water and their future increases until
the year 2018, and these existing and potential inpacts were
considered in its groundwater nodel. Even with the anticipated
punpage in the year 2018, the potentionetric surface at the WRP
wellfield site location will not be drawn bel ow sea | evel.

74. The water |evel drawdowns associated with the
w t hdrawal do not constitute a harm they can be renedi ed, and
the permt has been conditioned to provide for those renedies.
For exanple, Standard Condition 11 and Specific Condition 17
provi de protection to donmestic wells users in the area. They
shoul d specifically address the legitimte concerns of public
W tnesses who testified at hearing.

E. The Local Sources First Statutory Provision

75. Section 373.223(3), Florida Statutes, (Supp. 1998),
al so known as the local sources first statutory provision,
enunerates a nunber of factors which the District nust consider
when eval uati ng whether a proposed use of water is consistent
with the public interest. However, the |aw provided that water
use permt applications pending with the District as of April 1
1998, were exenpted. The legislation was not enacted until

Cctober 1, 1998, and the notice of proposed agency action on the
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instant permt was issued in June 1998. Therefore, the D strict
took the position that the | egislation does not apply to the WRP
permt. In an abundance of caution, however, the District
reviewed the application as if the local sources first exception
applied, and then again as if the exception did not apply. Under
either scenario, the District concluded that the application net
the criteria enunerated by the |aw.

76. Assum ng arguendo that the new | aw applies, WRP has net
all criteria necessary for the issuance of a permt. The
proposed wellfield site is the best suitable site to nove water
w thdrawal s inl and away fromthe coastal area, and other
| ocations closer to the coast would have resulted in interference
and inpacts; there are no other inpoundnents in the vicinity of
the proposed wellfield site that are technically and econom cally
feasi ble for the proposed use; there are no economcally and
technically feasible alternatives to the proposed source; there
are no potential environnmental inpacts fromthe wellfields; there
are no adequate existing sources of water avail able on the
peni nsul a; the District has had nunerous interactions with area
| ocal governnents; and the District did not all ow WRP' s
investnment in 4,900 acres of land to influence its decision.

F. Standi ng

77. The only alleged basis for standing which went to fact

finding at hearing was an allegation in paragraph (5)(a) of the

Petition that "[t]he wthdrawal of up to 4.8 mllion gallons per
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day of groundwater by WRP wi || adversely inpact the quantity and
quality of groundwater available for withdrawal by Petitioners."
78. As to RU, which currently serves 500 custoners
representing a population of 17,000, it has no wells in the
vicinity of WRP's proposed wellfield; its wellfields are |ocated
al ong the coastal area of Hi ghway 30-A from Santa Rosa Beach to
the east of Inlet Beach, on the Bay County |line, or sone twenty-
five to thirty mles south of the proposed wellfield. It also
pur chases 500, 000 gall ons of water per day fromthe City of
Freeport to neet its custoners' demand. Because of RU s own
continued punping, at least four of its coastal wells are "going
bad" due to saltwater intrusion and upconing. This condition
will continue to occur even if WRP's application is not granted.
Al though it has a permt application for new inland wellfields
pending wth the District, at the tinme of hearing the application
was inconplete and is therefore irrelevant to a standing
determ nation. There was no direct evidence that RU s coastal

wellfields will be adversely affected by WRP's proposed

operation. |Indeed, the projected decline in water levels in that
area W |l be less than one foot and will have a de m ni nus
i npact .

79. As to Walton County, it owns the |land on which RU s
coastal wells are located as well as the production facilities.
Under a | ease agreenent between those parties, RU operates the

system The County al so had one snmall exenpt well in the
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vicinity of WRP's proposed wellfields which was installed after
this case was filed, but shortly before the hearing began. There
was no evidence as to the depth of the well, the source of water,
or the well's punping capacity. Likew se, there was no evi dence
that the well has actually been used. |In addition, there was no
evi dence that the County relies on groundwater fromthe Floridan
Aqui fer to supply potable water to its citizens or custoners, or
that WRP's proposed wthdrawal wi Il adversely inpact the quantity
or quality of groundwater available for withdrawal by the County.

80. As to the Gty of DeFuniak Springs, it operates its own
public water supply system serving approxi mately 17,200 persons.
It has four water supply wells |ocated approximtely nine miles
north of WRP's proposed wellfields, and upstreamfromWRP's site.
WRP's nodel predicts that the City's wellfields wll be inpacted,
al beit very slightly, by WRP's punping over the lifetinme of the
proposed permt. To this limted extent, the proposed activity
affects its substantial interests.

8l1. Finally, the Cty of Freeport owns and operates its own
public water supply utility. It has existing wells which are
permtted by the District and which lie five mles directly south
of WRP's proposed wellfield. Like the Gty of DeFuniak Springs,
the Gty of Freeport will also experience drawdown i npacts,
al t hough not considered significant, over the lifetinme of the
proposed permt. To this extent, the permt will inpact the Cty

of Freeport. This is true in spite of the Gty's adm ssion that
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its principal concern in this case is WRP's intention to sel
water to custoners outside Walton County.

CONCLUSI ONS OF LAW

82. The Division of Adm nistrative Hearings has
jurisdiction over the subject natter and the parties hereto
pursuant to Sections 120.569 and 120.57(1), Florida Statutes.

83. As the applicant in this proceedi ng, WRP nmust prove by
a preponderance of the evidence that it is entitled to a permt.

Fla. Dep't of Trans. v. J. W C. Co., Inc., 396 So. 2d 778, 788

(Fla. 1st DCA 1981).

84. To obtain a consunptive use permt under Section
373.223, Florida Statutes, an applicant nust establish that the
proposed use of the water:

(a) Is a reasonabl e-beneficial use as defined
in Section 373.019, Florida Statutes;

(b) WII not interfere with any presently
exi sting | egal use of water; and

(c) I's consistent with the public interest.

85. Rule 62-40.410(2), Florida Adm nistrative Code, which
is a part of the State Water Policy, establishes additional
criteria for determ ning whether the proposed use of the water is
a reasonabl e- benefici al use.

86. By a preponderance of the evidence, WRP has established
that its proposed use of water is a reasonabl e-beneficial use, as
defined by Section 373.019, Florida Statutes, and that the

criteria in Rule 62-40.410(2), Florida Adm nistrative Code, have
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been satisfied. WRP has also established that its proposed use
of water will not interfere with any presently existing | egal use
of water, and that such use is consistent with the public
interest. This being so, its application should be approved.

87. Although WRP's application was pending with the
District on April 1, 1998, and therefore is statutorily exenpted
fromthe requirenents of Section 373.223(3), Florida Statutes
(Supp. 1998), there is anple evidence in the record to show
entitlenent to the permt, even if the application was subject to
the |l ocal sources first statutory provision.

88. In reaching these concl usions, the undersigned has
considered, and rejected, Petitioners' contention that WRP fail ed
to provide an "upfront mtigation" plan to denonstrate how it
woul d i npl enent Standard Condition 11 and Specific Condition 17,
if circunmstances warranted their invocation. It goes on to argue
that wi thout such a plan, WRP cannot provi de reasonabl e
assurances. The evidence shows, however, the steps that WRP is
wlling to undertake to renediate any harm and in any event, an
applicant is not required to fornulate a plan or study for every
eventual ity covered by the standard and specific conditions. The
under si gned has al so considered Petitioners' argunent that WRP' s
proposed withdrawal s are excessive and will constitute "water
banki ng" in violation of the reasonabl e-beneficial use of water
standard. Besides running counter to the nore credible evidence,

this contention overlooks the District's ability to periodically
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review and adjust WRP's wi thdrawal anounts so that banking w ||
not occur. Finally, Petitioners argue that WRP w || cause
increased chlorine levels in RUs coastal wells in violation of
Standard Condition 12. The evidence shows, however, that such
i mpacts, if any, would be de mninus, and even if they were to
occur, the sane Condition allows the District to curtail WRP's
permanent withdrawals to renediate this harm

89. Because the Cties of Freeport and DeFuni ak Springs
will be inpacted, albeit slightly, by the drawdown over the life
of the proposed permt, they have standing to participate in this
adm ni strative action. There is, however, insufficient evidence
that the substantial interests of Walton County and RU w || be
i npacted by this application. Therefore, they should be
di sm ssed as parties for |ack of standing.

90. Finally, on March 30, 1999, WRP filed a Mdtion for the
Award of Costs and Attorney's Fees pursuant to Sections
120.595(1) and 120.569(2)(e), Florida Statutes, on the ground
that the petitions "filed in this case were frivolous in that
t hey were not founded upon a reasonable factual basis and were
filed for purposes to harass and delay the applicant.” A Motion
to Strike and a Menorandum in Response to the notion were filed
by Petitioners on April 12 and 19, 1999, respectively.

91. A claimbrought under Section 120.595(1), Florida
Statutes, should ordinarily be addressed in the Recommended

Order. On the other hand, a request for fees and costs under



Section 120.569(2)(c), Florida Statutes, is normally resol ved by
separate order. In either event, however, case |aw hol ds that
the adm nistrative | aw judge, rather than the agency, has the

authority to inpose sanctions, when appropriate. Dep't of Health

and Rehab. Svcs. v. S. G, 613 So. 2d 1380, 1384 (Fla. 1st DCA

1993). Further, the theory underlying the notion is the same for
both statutory clainms, nanely, that the initial petition was
filed for an inproper purpose. So that the issuance of this
Recommended Order will not be delayed while the notion is being
considered, the notion will be addressed by separate order.

RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law set forth herein, it is,

RECOVMENDED t hat the Nort hwest Florida Water Managenent
District enter a Final Order granting Consunptive Water Use
Permit No. 105349 to WRP, Inc., as proposed in its Notice of
Proposed Agency Action issued on June 5, 1998.

DONE AND ENTERED this 22nd day of April, 1999, in

Tal | ahassee, Leon County, Florida.

DONALD R ALEXANDER

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us
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Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 22nd day of April, 1999.

COPI ES FURNI SHED

Dougl as E. Barr, Executive Director

Nort hwest Fl orida Water Managenent District
Route 1, Box 3100

Havana, Florida 32333-9700

Dougl as P. Manson, Esquire
Jack R Pepper, Jr., Esquire
712 Sout h Oregon Avenue
Tanpa, Florida 33606-2543

CGeorge Ralph MIler, Esquire
Post O fice Box 687
DeFuni ak Springs, Florida 32433-0687

Clayton J. M Adkinson, Esquire
Post O fice Box 1207
DeFuni ak Springs, Florida 32435-1207

Douglas L. Stowell, Esquire
Stephen L. Spector, Esquire

Post O fice Box 11059

Tal | ahassee, Florida 32302-3059

Kenneth G CQCertel, Esquire
Segundo J. Fernandez, Esquire
Post O fice Box 1110

Tal | ahassee, Florida 32302-1110

Paul R Bradshaw, Esquire

1345 Dupont Road
Havana, Florida 32333

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the Northwest Florida
Wat er Managenent District.
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